
UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

HARRY PACK, et al.,

Plaintiffs,

v.

HOWARD BEYER, et al.,

Defendants.

Civil Action No. 91-3709 (AET)
(Consolidated Cases)

FINAL JUDGMENT
AND

ORDER OF DISMISSAL

This matterhaving come beforethe Court for approval of the proposed class action"

settlement, including the award of attorneys fees and the appointment of a Special Master;

and the Court having considered the positions of counsel for the parties; and the Court

having conducted a hearing on the matter on December 15,1995 in open court; and the

Court finding that notice of the settlement agreement and the hearing was properly

published to the class; and the Court having found that there has been a full opportunity

to present objections to the Court; and the Court having considered the objections to the

proposed settlement from various class members; and the Court having found that the

settlement is fair, reasonable, and adequate; and the Court further finding that the

settlement specifically comports with the numerosity, commonality, typicality, and

adequacy of representation required by Fed. R. Civ. P. 23; and the Court finding that the

award and amount of attorneys fees are reasonable; and the Court finding that the

appointment of a Special Master is appropriate; and the parties having consented to the



jurisdiction of the United States Magistrate Judge; and the Court having filed a

Memorandum Opinion with this Judgment; and good cause having been shown;

IT IS on this SSUjUlay of December, 1995, ORDERED that:

1. The attached settlement agreement is approved
and is hereby made a part of this Judgment thereby giving
it full force and effect as an official decree of this Court.

2. Attorneys fees in the amount of $150,000 shall be paid
to Plaintiffs' counsel pursuant to 42 U.S.C. Section 1988.

3. A Special Master shall be appointed, by separate order,
pursuant to Fed. R. Civ. P. 53.

4. All claims embodied in this class action are hereby
dismissed with prejudice.

5. It is expressly determined, within the meaning of
Fed. R. Civ. P. 54(b), that there is no just reason for
delay, and the entry of this judgment is hereby expressly
directed.

6. Without affecting the finality of this judgment, the
Court hereby reserves and retains continuing jurisdiction
over all matters relating to the administration and
effectuation of this judgment.
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1 UNITED STATES DISTRICT COURT
! DISTRICT OFNEW JERSEY
i

SETTLEMENT AGREEMENT
I

! ffir)
I Civ. No. 91-3709(«&J
I (Consolidated Cases)

**

The parties to this matter, having determined to reach an amicable

settlementof the consolidated matter without further litigation, herebyset forth the terms

oftheir agreement, which is intended to be incorporated by reference into the Order of

Dismissal to be entered bythe Court The settlement ofthis matter isnot intended to

assess blame or resolve the factual issues that gave rise to this litigation, and shall not

constitute anadmission ofwrongdoing.

A. riP°AgtiQn

1. The plaintiffclass defined as all Aftican American inmates who have been
confined to or recornmended for confinement to the Management Control Unit ("MOT)
ofNew Jersey State Prison ("WW") at any time since August 29.1990, shall be certified
by consent pursuant to Federal Rule ofCivil Procedure 23(bX*).

B. fmrn1inTfnrMrfrp!*eem<Mlt

2. The New Jersey Department ofCorrections ("DOC") covenants and agrees
publish, within 180 days ofthe entry of the Order dismissing this action, proposed

to



regulations Incorporating the terms set out in Part Bof this Settlement Agreement It is

the intent ofthe parties that following the publication and comment period, the DOC shall

submit the proposed rules for publication taking into consideration the comments

obtoined through the comment period. Substantial modification of these terms in finally

adopted regulations shall be grounds for reopening this matter.

3. No plaintiff shall beassigned to the MCU unless he has beenafforded the

procedures described inN.J.A.C. 10A:5-2.1 fl sfij., incorporated herein by reference, as

may be amended

4. The notice provided tothe plaintiffs at least 24 hours prior toappearing

before the Management Control Unit Review Committee ("MCURC) shall delineate the

criteria which will beutilized in determining the plaintiffs suitability for the MCU and

shall provide an outline of the major ftctors in the particular plaintiffs case history. This _

notice isreferred to herein as a"Criteria Record Sheet"

5. With the exception ofthe information set forth in16 below, the Criteria
Record Sheet shall contain aconcise statement ofthe ftctual basis on which the

i;

jj recommendation ofMCUplaeemem to based, aid ttt
I 6. ifMdiietowitoftto&etHribMUwouWttveileonfidemialinfonnation.
!] the plaintiffshall be provided wMuconeiitwmnwy oftin eoiifidentiaJ information in

languag*** to tteoal tad noteoneluseiy. Confidential iiuWon to defined as
informationwhich:

ii

f (0 lj contained in mateporti ofhealmeare
!j professional* which an evaluative, diagnostie or prognostte
J! iaairwandwhiehawftm^r^wimaleiitiinati

wpwation ofconfidentiality and which, ifrevealed to the
pldntirfor others couldbe detrimental to the ptointiffor
couldJeopardize the safety of Individuals who signed the



reports orwere ponies to the decisions, conclusions or

statements contained therein; or

(ii) which the DOC reasonably believes:

(a) would impede ongoing criminal ordisciplinary investigations:

(b) would create arisk of reprisal:

(c) would reveal the identity of confidential informants:

(d) would reveal the identity of thetarget ofongoing investigations

(unless that target has been soadvised);

(e) would reveal the technique of investigations or the manner in

which the fruits of the investigations are compiled so long as they

interfere withthe security ofthecorrectional facility; or

(0 would interfere with the security ofacorrectional facility.

7. Ifthe proposed placement is based in part on information from a
confidential informant, the plaintiff shall be provided with aconcise surnmary ofthe facts
based upon which the DOC proposes to establish that the informant is credible orJiis or
her information reliable, and the informant's statement (either in writing or as reported) in
language that is fiwtual rather than aconclusion, and based on the informant's personal

ji knowledge ofthe rnatters contained in such statement

ji 8. Arecord shall be nwintained ofthe proceeding ofthe MCURC including
lj substance ofthe evidence pm^imnm****^^***^*^
Ihearinialogoftnee^^
j ofthehcarixigproc*^

:! 9. Priortorend^ngadecisiontoplaceormain^
!! MCURC shall consider aU^^^
1 ^tutionalconcernsrelaudtotheplainn^

: Un*edto:tra^^



• housing unit in general population. The MCURC shall include in the record of the

hearing a written indication of the alternatives considered.

10. The MCURC's decision to place a plaintiff in the MCU shall be based on

the information contained in the record. In a case in which the record contains

information received from a confidential informant, the MCURC shall provide a

summaryof the facts on the basis of which it concluded that the informant was credible

or his or her information reliable and the informants statement (either in writing or as

reported) in language that Is factual rather than aconclusion, and based on the informant's

personal knowledge of the matters contained in such statement.

11. A plaintiffassigned to the MCU may request in writing an out-of-state

! transfer. The DOC shall respond to the request after making agood faith evaluation of

the request If the response is denial, the DOC shall provide an explanation for the

denial, without revealing confidential Worraatioii, ifany, which resulted in the denial.

12. For plaintifft placed in the MCU punuant to the procedures described
.'! herein, the DOC shall conduct ahearing at least annually to review the sums of the
;j plaintiff. In determimng whetheraplaintiffs release from MCU Is appropriate, the
I plaintiffhas the initial burden ofa^orrfra^
I prograins,jobsandeducarior^a^
'j NJ.AX. !0A:5.220.2.23andl24;(W^
\ MCURC; (c) he hM remained free from m
II aadWtor^egreed^
! u^behavior.asdescribe^
" abovecriteri^hewiUbeconsideredform

uni^theDOCcandernon^

atdtudeadjuatm^^ ,aennfi.blethreattothesafetyofothers.ofdamage to or destruction of property or of
interrupting the operation ofaState correctional facility.
ic
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c ^pruinlvfflqTgr Rgview

13. Assoon as is practical after the entry of the Order of Dismissal, the Court

will, pursuant to federal Rule of Civil Procedure 53, appoint aSpecial Master who is

acceptable to plaintiffs and defendants to hear appeals from class members' initial

placement decisions of the MCURC. The parties agree that the total compensation for

the Special Master shall be $20,000, with plaintiffs and defendants each contributing one

half of the amount

14. All class members shall have the opportunity to be represented inthe

process by counsel provided through Crummy, Del Deo, Dolan, GrifRnger &Vecchione.
15. Either party may submit awritten request for oral argument setting forth the

issues requested to be argued to the Special Master. The opposing party may oppose such
request Neither the request for oral argument, nor the opposition to such request may .
exceed five (5) pages- Tne Special Master may, within bis or her disctedon, permit oral
argument ifhe or she determines that it wouW assist to

j 16. The Special Master shall adopt or reject the MCURC decision within a
•! reasonable period oftime following the expiration oftime for the last submission as set
;i forthmll21aiid25,orth^^ TheSpecial-
ii Ma*orsd«i«enshaU*

5 thebasUforthedeci^^

I thebesisoftrarec^
jisfinalandthep^
J! determinations.



!!

I. Timing ofsubmissions in connection with plaintiffs who
were confined to or recommended for confinement to
the MClLprior to the date of theexecution of this

17. Within 270 days ofthe entry ofthe Older ofDismissal, the DOC shall

provide to each class member who has been confined to or recommended for confinement

to the MCU prior to the date ofexecution of this Agreement, or his attorney, ifhe
chooses to be represented, the MCURCs initial placement decision and all material in the
record before the MCURC at the time of the initial placement decision except for that

information described in 16 above. In place ofany such materials described in 16, the ^
DOC shall provide aconcise summary ofthe facta and the infotmairfs statement in the
manner described ml 10 above. Disputes regarding the winpteteness or accuracy of
waanaries ofconfidential information may be «d*ea^ to theSpemal Master for
rwolutton. The Special Muter isempowend to wolve such disputes by ordering

order, to disregard the wmeriylngconMw^uAnMtion. Puranuit to fl 20 and 21

pursuant to fl 4-11 above.U if^yofthe-classmembers^to^tareo^fbr^ewofme
.. ••-,« «i» social Master and the DOC, they must do soMCURCs initial placement decision to the Specuu mbsw

withtoJOdaysofthereceiptofutem-erUtodeKribedinlir

^mbersh.deUver^S^M^^^.OOC^wrinensubmissto,



including factual information or legal argument challenging the MCURCs initial

placement decision.
i

21. Within 30 days ofreceipt ofthe class member's papers as set forth above,

the DOC shall deliver to the Special Master and the class member, if proceeding pro se,

or his attorney, any written submission containing legal argument supporting the

MCURCs initial placement decision.

n. Timing of submissions in connection with plaintiffs who are
confined to or recommended for confinement to the MCU
intuit,"'"' tn "r A"* nftk* **M>!lrinfl ftf thjl AgrMmttni

22. Class members who are confined to or recommended for confinement to the
: MCU subsequent to the date ofthe execution of this Agreement may appeal from an
| initial placement decision ofthe MCURC by submitting arequest for review to the
" SpecialMasterandtheDOCIfanyoftn^

review ofthe MCURCs initial ptacement decision to the Special Master and the DOC,
theymustdosowithin20daysofthereceiptof^

23. Wltnin60daysofrecci^^

| mtfcSpcmalrvlast*^^

j—.«iga*«fc«
!! plaintiff, of all materials described in 117.
5 24 WithinaOdaysofreceipiofttedc^

1^'shelide^^.. _ ..norle^argun^chaUengingtheMCURCi| including fiumiaiuifbrmanonorlegeiargumwu -*•—* Th«DC<sh^d.Uv«toth.SpecWM^^th.clM.«Wniber.If
Hltt^wimm30d^ofrec^ofth.classmembe.spaP«s

[ described ml 24, any written submission eontauw*
•

';! MCURC decision.
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D, Hnmplinrr* ""* T«"T»n"'nn

26. The defendants agree that they shall not impose any negative consequences

on aclass member as aresult of his availing himselfofthe review process described
herein. It is the contemplation ofthe Parties that any class member whose MCU
placement is reversed by the Special Master shall be appropriately housed pursuant to the
standards set forth in NJ-A.C. 10A:9-3.3

27. Any plaintiffmay seek enforcement ofthis agreement either by himself, if
he is proceeding pa IS, or through his utomey by testifying the attorney for the
defenduuof the alleged violauWm. Setden^
sieged violation; and within 30 day, of«id notified the defendants,hail either (a)

p^s^n^wnytha^vioUdoncannot^reaolved. If the defends cannot

» U^b^P^*^^^
!i m^fo«fer.p^of-^o-^««toB,tedittOfmte80f,h'

Settlement Agreement



jf,rnmrmintnrYp*vmgnt*
'29.Defendantsagreetomakecompensatorypaymentstoallclassmembers

;:whoarereleasedfromtheMCUfollowingareviewpursuanttoPartCabove.Payment
!!followingsuchawviewsr^^

'•housedintheMCU.
i

I130.Defendantsagreetopayplaintiffs'attorneys'teespursuantto«US£
:!jiogataanaaoumofSlSO.OOO.SlO.lXWofwhieh^^
ioftheSpecialM«ttrM»«tforth»113.Defendant,agreetoWthesumapptovedby

«,Court»pl^®co^linMseme»«ap«rsu«tto«U.S.C.§l9Mfo«-l

feesandcostatorlegalrepresentationafterthat reservetherighttoapplyftrattorneys

'--.^^-^vvhtwclaimnrtseitledpuriuantw^ t_iesela>ilc*meoimectionwnninys»»-
..._-*-«««f^andcc«ineu«edmc«inecaonwith

Pudntifliwaiveanyrightstoartomeysfoesanasowum^

„FORDEFENDANTS:
FORPLAINTIFFS:oOMiABTWMB
CRUMMY.DELDro^pOLAN',x^BNEYGENERALA

I!

GRffFlNOER*VECCHIONE
APtoftnionalCorporation

Esq.
Plea

Swa^NcwJersey07102
i|(201)59e>4500

*{*!< DATED:

-9

.JERSEY

BvYDiannerW.Moiatti,_
HughesJusticeComplex
SS.NewJ.rs*08625
DATED:C^(^\^


